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RECOVMENDED ORDER

Pursuant to notice this cause cane on for formal proceeding
and hearing before P. Mchael Ruff, duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings in Panana Cty, Florida, on August 25, 2006. The
appearances were as foll ows:

APPEARANCES

For Petitioner: HF. R ck Mann, Esquire
Departnment of Financial Services
200 East (Gaines Street
Tal | ahassee, Florida 32399-4229

For Respondent: Janis K. Porter-Krashco, pro se
Krashco, Inc., d/b/a
J. Krash's Sports Bar
521 East 4th Street
Panana City, Florida 32401



STATEMENT OF THE | SSUES

The issue to be resolved in this proceedi ng concerns
whet her the Respondent was operating its business w thout
wor kers' conpensati on coverage for enployees in violation of the
bel ow-ref erenced provisions of Chapter 440, Florida Statutes,
whet her it continued its business operations in violation of a
Stop Wirk Order issued August 11, 2005, in purported violation
of Section 440.107(7)(a), Florida Statutes (2005), and what, if
any, penalty is warranted.

PRELI M NARY STATEMENT

Thi s cause arose when the Departnent issued a Stop Wirk
Order agai nst the Respondent on August 11, 2005. The Stop Wrk
Order was issued pursuant to Section 440.107(7), Florida
Statutes (2005), charging the Respondent with violating Sections
440. 10 and 440.38, Florida Statutes, by failing to secure the
paynment of workers' conpensation for enployees, as defined in
Section 440.107(2), Florida Statutes (2005). The Respondent
el ected to dispute the Stop Wirk Order and to seek a fornm
proceedi ng pursuant to Sections 120.569 and 120.57, Florida
Statutes, by filing a Petition. Also on August 11, 2005, the
Departnent served on the Respondent a request for production of
busi ness records for Penalty Assessnent Cal culation. On
Sept enber 14, and Septenber 19, 2005, Respondent produced

busi ness records to the Departnent's investigator. On



Sept enber 26, 2005, an Anended Order of Penalty Assessnment was
i ssued by the Departnent (Anended Order), which inposed on the
Respondent a penalty of $49,979.79. This aggregate penalty
represented a penalty of $11,979.79 pursuant to Section

440. 107(7)(d)1., Florida Statutes (2005), for failure to secure
paynment of workers' conpensation and a penalty of $38, 000. 00
pursuant to Section 440.107(7)(c), Florida Statutes (2005), for
conducti ng busi ness operations in violation of the Stop Wrk

O der.

The Respondent tinely filed a Petition in opposition to the
entry of the Stop Wirk Order and the Anended Order. The
Petition was forwarded to the Division of Admnistrative
Hearings and ultimately to the undersi gned Adm nistrative Law
Judge for the conduct of a formal proceeding.

There was substantial difficulty in the Departnent's
obt ai ni ng responses to discovery requests throughout the course
of this proceeding. On January 12, 2006, the Departnent noticed
t he Respondent, and subpoenaed the sole officer of the

Respondent, for a deposition duce tecum On January 17, 2006,

the Departnent had to nove to continue the January 20, 2006,
hearing because di scovery had not been responded to, and the
docunents requested in conjunction with the deposition had not

been supplied. Two nore hearings set in April and May 2006 had



to be continued for the sane sort of intransigence by the
Respondent concerning its discovery obligations.

The Adm nistrative Law Judge issued an Order that deened
t he Departnent's request for adm ssions, which had not been
responded to, be admitted and directed the Respondent to produce
responses to all remaining outstandi ng di scovery requests. Even
so, on June 5, 2006, the Departnent had to nove to enforce the
earlier Orders which addressed the original Mtion to Conpel.

In the neantine, on May 11, 2006, based upon infornation
obt ai ned by deposition by the Respondent on April 28, 2006, the
Departnment noved to amend the Amended Order, with | eave being
granted on May 16, 2006, by the Adm nistrative Law Judge.
Thereafter, on July 6, 2006, the Departnment ultimately filed a
Second Anmended Order of Penalty Assessnment (Second Anmended
Order) seeking an additional penalty of $222,000.00 for
violation of the Stop Wrk Oder issued August 11, 2005. This
resulted in an aggregate penalty assessnent agai nst Krasco,
Inc., d/b/a J. Krash's Sports Bar in the anount of $271,979.79.

The cause cane on for final hearing on August 25, 2006. At
the hearing the Respondent Krashco, Inc., stipulated to the
original Amended Order, that is, it indicated that it did not
di spute that it had enployed at | east four enployees w thout

securing paynent of workers' conpensation and had viol ated the



Stop Work Order as of the date of Septenber 26, 2005, when the
Amrended Order of Penalty Assessnent was issued.

Upon convening of the final hearing on August 25, 2006, in
Panama City, it devel oped that the Departnent's investigator,
Patricia Krossman, was unable to attend due to illness. The
Department presented the testinony of I|Investigator Supervisor
Wl liam Dorney. The Departnment's Exhibits 1 through 13 and its
cross-exam nation Exhibits 14A, 14B, 14C, and 14D through 20D
were adm tted into evidence.

On August 30, 2006, the Departnent filed an un-opposed
Motion to admt as a Departnent cross-exam nation exhibit, the
transcript of the deposition of the Respondent's designated
representative, its accountant, M. MDonough, which had been
taken before the final hearing. This transcript was admtted.
On August 31, 2006, the Departnent filed a supplenent to Exhibit
9 to be adnmtted to the hearing record, which was w t hout
objection and was admtted. On Septenber 1, 2006, with prior
| eave fromthe Adm nistrative Law Judge, the Departnent deposed
its Investigator Patricia Krossman and on Septenber 7, 2006,
pursuant to the judge's earlier ruling, submtted the transcri pt
of her deposition to be admitted into the evidential record,
which it was. Thereafter, on Septenber 8, 2006, with | eave of
the Adm nistrative Law Judge by ruling at hearing, the

Departnent submtted a late-filed exhibit consisting of



di scovery responses belatedly received fromthe Respondent after
the final hearing. These conprised Krashco, Inc.'s checking
account statenents, check register, and "expenses by vendor
summary, " and which was identified as "A," "B," and "C." This
exhibit was also admtted.

The president of Krashco, Inc., did not testify. Rather
t he Respondent offered the testinony of one w tness, Krashco,
Inc.'s Accountant, M. Matthew McDonough. The Respondent
of fered no exhibits into evidence either on direct or cross-
exam nati on.

A Transcript was obtained and filed with the Adm nistrative
Law Judge. The Petitioner Departnent submtted a Proposed
Recommended Order which has been considered in the rendition of
t his Recommended O der

FI NDI NGS COF FACT

1. The Departnent of Financial Services, Division of
Wor kers' Conpensation (Departnment) is an agency of the State of
Florida charged with enforcing the statutory requirenments
requiring enployers to secure the paynent of workers
conpensati on benefits by obtaining i nsurance coverage therefor
for enployees, as mandated by Section 440.107, Florida Statutes
(2005). The Respondent, Krashco, Inc., d/b/a J. Krash's Sports
Bar (Krashco, Inc.) is a Florida corporation domciled in Panama

Cty, Florida. On August 11, 2005, it was engaged in the



busi ness of operating J. Krash's Sports Bar at 1508 Cal houn
Avenue in Panama City, Florida.

2. Patricia Krossman is a Wirkers' Conpensati on
| nvestigator for the Departnent. She conducts investigations
into all types of business to verify that they have required
wor kers' conpensati on i nsurance coverage or are statutorily
exenpt. She visited J. Krash's Sports, Bar acconpani ed by her
supervisor, WIIliam Dorney, and another investigator on
August 11, 2005. J. Krash's Sports Bar is a business owned by
t he Respondent Krashco, Inc. Upon entering the bar, M.
Krossman, observed several custoners and a bartender. She
i nqui red of the bartender whether the owner was present. She
was then introduced to M. Matthew MDonough who identified
hi msel f as the accountant for Krashco, Inc. M. Dorney was
present and witnessed this encounter wwth M. MDonough

3. M. Krossman interviewed M. MDonough who stated that
he handl ed all the business for Krashco, Inc., and that Krashco,
Inc., had one full-time enployee and six hourly enpl oyees.
M . MDonough provided the nanmes of those enployees to
Ms. Krossman and told her that Krashco, Inc., had no workers'
conpensati on insurance policy to cover those enployees. This
revel ation was corroborated by M. Dorney who was al so present.

4. M. MDonough identified Ms. Janis Kay Porter-Krasno as

the sole officer of the corporation, Krashco, Inc. He provided



t he tel ephone nunber for Ms. Krasno and | nvestigator Krossnan
t el ephoned Ms. Krasno. She confirnmed the nunber and the nanes
of the enpl oyees of Krashco, Inc., and J. Krash's Sports Bar.
She al so confirnmed that Krashco, Inc., had no workers
conpensati on cover age.

5. In accordance with Chapter 440, Florida Statutes,
i nsurance carriers report to the Departnent the issuance to
busi nesses of workers' conpensation insurance policies. The
Departnent issues workers' conpensation insurance exenptions
al so. The Departnment maintains an el ectroni c database of
enpl oyer coverage and exenptions in its Coverage and Conpliance
Aut omat ed System (CCAS), which allows investigators to determ ne
whet her an enpl oyer has secured workers' conpensation insurance
coverage or whether that enployer has an exenption from
coverage. This database is used in the normal course of the
Department's investigations. M. Krossnan utilized the CCAS
data base in the subject investigation. This database confirned
t hat the Respondent had no workers' conpensation coverage and no
exenption from coverage fromany officer of the Respondent
corporation at the tine of the investigation. (See Departnent
exhibits three and four in evidence).

6. The Departnent has a policy or statutory interpretation
which it carries out, concerning its duties under Section

440.107(7)(a), Florida Statutes (2005), requiring that if an



enpl oyer who is required to secure paynent of workers
conpensati on benefits has failed to do so, that failure is
deened an i nmedi ate serious danger to public health safety or
wel fare and results in the issuance of a "Stop Work Order™ by
t he Departnent.

7. In view of her investigation as described, |Investigator
Krossman determ ned that the Respondent was in violation of the
wor kers' conpensation |law. This was because it enpl oyed nore
than four individuals, for whomthe Respondent was required to
secure the paynment of workers' conpensation and yet had no
wor kers' conpensation for any of its enployees. |nvestigator
Krossman's supervi sor, M. Dorney, reviewed the results of
Ms. Korssman's investigation and agreed wth her and authori zed
her to issue a Stop Wrk Order to the Respondent due to its
failure to conply with the rel evant requirenents of Chapter 440,
Florida Statutes. |ndeed, the Respondent ultimtely stipul ated
its liability for the charge that it violated Section
440.107(7), Florida Statutes (2005), by not securing the paynent
of workers' conpensation for the enployees in question.

8. The Stop Wrk Order was served on Krashco, Inc., on
August 11, 2005, alerting that enployer in accordance with
Section 440.107(7)(d), Florida Statutes (2005), that a penalty
woul d be assessed and that the penalty m ght be anended based on

further information obtained, including the production of



busi ness records by the enployer. The Stop Work Order al so
advi sed that if the enployer conducted any busi ness operations
in violation of the Stop Work Order that a penalty of $1, 000.00
per day of violation would be assessed.

9. Under the mandate of Section 440.107(5), Florida
Statutes (2005), and Florida Adm nistrative Code Rule 69L-6. 015,
Fl ori da enpl oyers are required to maintain business records that
enabl e the Departnment to determ ne whet her an enployer is
conplying with the workers' conpensation law. On August 11
2005, Ms. Krossnman issued and hand served on Krashco, Inc., a
witten request for production of business records for purposes
of a penalty assessnent cal cul ation.

10. On Septenber 14 and 19, 2005, the Respondent's
account ant provi ded business records to the Departnent. After
reviewi ng those busi ness records, lnvestigator Krossman again
consulted with her supervisor M. Dorney, who authorized her to
i ssue an Amended Order of Penalty Assessnent. The Anmended Order
of Penalty Assessnent is the Department's Exhibit 9 in evidence.
The Anended Order was issued and served on Respondent on
Sept enber 26, 2005, and assessed a total penalty of $49,979.79
under the authority of Section 440.107(7)(d)1. and (c), Florida
Statutes (2005). The penalty calcul ations pertaining to each of
t he enpl oyees listed appeared in a three page worksheet attached

and i ncorporated as part of Departnent's exhibit nine in
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evi dence. Investigator Krossman sel ected the appropriate NCC
cl ass code for Krashco Inc.'s business, and its corresponding
premumrate, in order to apply that to each enpl oyee's wages.
The Departnent relies on these premumrates and the
classification codes for these purposes in the normal course of
its regulation of such matters.! Utimtely, at hearing, the
Respondent stipulated that it did not dispute the charge in the
Amended Order and does not dispute the accuracy of the penalty
cal cul ation. ?

11. In light of the requirenments of Section
440.107(7)(d)1., Florida Statutes (2005), Investigator Krossman
cal cul ated the penalty for the period of non-conpliance back to
Septenber 1, 2002, pursuant to the three year "reach back
standard" in the statute. The prem um which had t hus been
evaded whi ch the Respondent woul d have paid had it secured
wor kers' conpensation insurance was thus shown to be $7, 986. 43.
The statutorily provided penalty on that anount of evaded
premiumnultiplied by the statutory standard of 1.5 tines
resulted in a penalty anmount of $11,979.79.

12. Respondent also stipulated at the hearing that it had
violated the Stop Wirk Order issued on August 11, 2005, by
continuing to conduct its business operations of J. Krash's
Sports Bar through Septenber 19, 2005. This engendered an

addi tional penalty as provided in Section 440.107(7)(a) and (c),
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Florida Statutes (2005). Investigator Krossman cal cul ated the
additional penalty at $1,000.00 per day of violation tine from
August 12, 2005 through Septenber 19, 2005, at $38,000.00. This
results in a total aggregate assessed penalty, pursuant to the
Amended Order, of $49,979.79.

13. The business of Respondent Krashco, Inc., is J.
Krash's Sports Bar. Its principal place of business is 1508
Cal houn Avenue, Panama City, Florida 32405. Section
440. 107(7)(a), Florida Statutes (2005), requires a cessation of
al | business operations by an enpl oyer when a Stop Work Order is
i ssued by that enployer by the Departnent. The Stop Wrk O der
"shall remain in effect until the Departnent issues an order
rel easing the Stop Wirk Order upon a finding that the enpl oyer
has come into conpliance with the coverage requirenments of this
Chapter and has paid any penalty assessed under this section."¥

14. Krashco, Inc., has never paid any part of the assessed
penal ty pursuant to the Anmended Order or the Second Anended
Order filed |later. The Departnent has never issued an Order of
Rel ease fromthe Stop Wrk O der.

15. Neverthel ess, the Respondent Krashco, Inc., after
Sept enber 19, 2005, continued the business operations of J.
Krash's Sports Bar.

16. O ficers of corporations may el ect an exenption from

coverage under the workers' conpensation |aw as an enpl oyee (see
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Section 440.05). This exenption is effective, however, only for
the corporation listed in the eligible officer's Notice of

El ection to be Exenpt and which is paying that officer's salary
or wages.

17. Three new corporations were forned whereby the
previ ous enpl oyees of Krashco, Inc., d/b/a J. Krash's Sports Bar
becanme of ficers of Krashco, Inc., and those three new
corporations. This is because Krashco, Inc., needed people to
operate the bar onits behalf to buy goods and services to sel
and di spense at its business, J. Krash's Sports Bar. Krashco,
Inc.'s former enpl oyees becane officers of these three newy
created corporations and two of the forner enployees becane
of ficers of the Respondent Krashco, Inc.

18. Krashco, Inc., d/b/a J. Krash's Sports Bar verbally
contracted with these new officers of the new corporations to
performthe sane services for its business, J. Krash's Sports
Bar, that those sane individuals had been perform ng before
becom ng officers of these corporations, perform ng security,
catering, and bartending services. Krashco, Inc.'s, principals
were of the belief that it was necessary to secure the services
in this manner in order to continue the operation of its
busi ness, w thout enployees, so that it would no | onger be

required to have workers' conpensati on coverage for them
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19. After August 11, 2005, and through nost of the
remai nder of 2005, Ms. Janis Krasno, the President of Krashco,
Inc., continued to pay these new officers, the forner enployees,
directly with checks drawn on Krashco Inc.'s account and made
payable to the individual officers as payees (not to their
corporation) for the sanme services they had perfornmed for the
benefit of J. Krash's Sports Bar.?

20. Keith Larson, an enployee of Krashco, Inc., becane an
officer of the original Krashco, Inc., as well as Crashco, Inc.,
one of the three newly created corporations. Keith Larson
el ected an exenption from Chapter 440 as an officer of Krashco,
Inc. Larson's election of exenption with Krashco, Inc.,
however, did not becone effective until Novenber 2, 2005.
Consequently, Keith Larson continued to be paid by Krashco,
Inc., as an enployee through at |east Novenber 1, 2005.

21. Six other Krashco, Inc., enployees were granted
exenptions (as officers of the other corporations) by the
Petitioner fromthe requirenment of workers' conpensation
coverage, which were all effective on August 22, 2005. This
reduced the nunber of enployees of record to | ess than the
conpliment of four (or nore) for which coverage is required.
This woul d seem wunder only these circunstances, to represent
the expiration of liability by the Respondent for failure to

secure paynent of workers' conpensation and to also be the date
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the Stop Wrk Order should be rescinded and further penalties
t ol | ed.

22. The fact is, however, that Ms. Krasno and the
Respondent, Krashco, Inc., as found below continued to pay
these "former enpl oyees" with Krashco, Inc., checks nmade to them
individually (not to their corporations), for the same job
duties, until Decenber 15, 2005. Thus they continued to
function as enpl oyees of the Respondent, Krashco, Inc., until
that date. After that date they were paid by a new corporation,
Crashco, Inc.

23. M. Janis Krasno, President of Krashco, Inc.,
continued to operate and run J. Krash's Sports Bar as an officer
of and on behal f of Krashco, Inc., through April 28, 2006. This
i ncl uded paynent of Krashco's expenses occasioned in the
operation of the business.

24. Ms. Krasno, President of Krashco, Inc., wote checks
t hrough Decenber 15, 2005, drawn on Krashco, Inc.'s bank account
to pay for Krashco, Inc.'s business operation expenses, all of
which were for the benefit of operating J. Krash's Sports Bar.

25. Ms. Krasno as President of Krashco, Inc., issued
checks through Decenber 15, 2005, drawn on that corporation's
account to pay the individual officers of the three new
corporations which had been formed, and of Krashco, Inc., for

those officers' bartending, security, and catering services, al
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of which were perfornmed to continue and perpetuate the operation
of J. Krash's Sports Bar.

26. Ms. Krasno issued checks through Decenber 15, 2005, on
Krashco, Inc.'s account, to pronote sales, by the pronotion of
upcom ng activities to be held at the bar, or to purchase goods
for sale at J. Krash's Sports Bar, fromvarious vendors, for
non- al coholic drinks, restaurant supplies, food and ot her goods
for parties. Such paynents were al so used to pay vendors such
as Goldring Gulf Distributing Conpany and ot her distributors for
al cohol i c beverages to be sold in the operation of J. Krash's
Sports Bar, and for incidental expenses.

27. From August 12, 2005 through Decenber 15, 2005, and
t hrough April 28, 2006, J. Krash's Sports Bar was generally open
for business seven days a week from2:00 p.m to 4:00 a.m

28. Since Septenber 19, 2005 through April 28, 2006,

Ms. Krasno still controlled the nanagenent and operations of
Krashco, Inc., d/b/a J. Krash's Sports Bar. On Decenber 21

2005, however, Krashco, Inc.'s, president, Ms. Krasno, who al so
becanme president of Crashco, Inc., began issuing checks drawn on
t he bank account of Crashco, Inc., to pay for expenses
occasioned in the operation of the Respondent's business J.
Krash's Sports Bar. These were paynents to t he sane officers

she had been payi ng since Septenber 19, 2005, for their

bartendi ng, security, and catering services, as well as to
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essentially the same vendors for purchases of al coholic
beverages, etc. for sale at J. Krash's Sports Bar. Through the
date of the final hearing Ms. Krasno, with checks drawn on the
account of Crashco, Inc., purchased al coholic beverages on
behal f of Krashco, Inc., the holder of |iquor |icense
BEV1301819, in order to continue the business operations of
Krashco, Inc., d/b/a J. Krash's Sports Bar.

29. After Decenber 21, 2005 and through April 28, 2006,
i ncone of sales at J. Krash's Sports Bar was deposited in

Crashco, Inc.'s account.

30. After entry of the Anmended Order on Septenber 26,
2005, the Respondent tinely filed its request for a fornmal
proceedi ng on Cctober 14, 2005. This rendered the initia
agency action to be non-final, to await the outcone of this de

novo, proceedi ng.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction of the subject nmatter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2006).

31. The Departnent has the burden of proof in this case.
It nmust denonstrate by clear and convincing evidence that the
Respondent vi ol ated the workers' conpensation |aw during the
rel evant periods of tinme and that the penalty assessnents are

correctly cal culated and i nposed. Departnent of Banki ng and
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Fi nance Division of Securities and |Investor Protection v.

GCsborne Stern and Co., 670 So. 2d 932 (Fla. 1996).

32. Every enployer is required to secure workers
conpensation insurance for its enployees.

§8§ 440.10(1)(a) and 440.38(1), Fla. Stat. (2005).

33. Enployers are subject to the requirenent of providing
wor kers' conpensation coverage as set forth in Section
440.02(16), Florida Statutes (2005), which states in pertinent
part:

(a) "Enployer” neans the state and al
political subdivisions thereof, all public
and quasi - public corporations therein, every
person carrying on any enploynment, and the

| egal representative of a deceased person or
the receiver or trustees of any person.

"Enpl oyer"” al so i ncludes enpl oynent

agenci es, enpl oyee | easi ng conpani es, and
simlar agents who provide enpl oyees to

ot her persons. |If the enployer is a
corporation, parties in actual control of
the corporation, including, but not imted
to, the president, officers who exercise
broad corporate powers, directors, and al
shar ehol ders who directly or indirectly own
a controlling interest in the corporation,
are considered the enployer for the purposes
of 88 440. 105, 440.106, and 440. 107

34. The nature of enploynent that is being considered here
is defined at Sections 440.02(17)(a) and (b) (2005), where it
st at es:
(a) 'Enploynent,' subject to the other
provi sions of this chapter, neans any

service performed by an enpl oyee for the
person enpl oyi ng himor her.

18



(b) ' Enpl oynent' i ncludes:

* % *

2. Al private enmploynents in which four or
nore enpl oyees are enpl oyed by the sane

enpl oyer or, with respect to the
construction industry, all private

enpl oynment in which one or nore enpl oyees
are enpl oyed by the sane enpl oyer

(Enphasi s supplied).

35. Certain categories of enployees are subject to the
protection of the workers' conpensation law. Relevant to this
case, "Enployee" is defined at Section 440.02(15), as:

(a) any person who receives renuneration
froman enpl oyer for the performance of any
wor k or service while engaged in any

enpl oynent under any appoi nt ment or contract
of hire or apprenticeship, express or
inplied, oral or witten, whether lawfully
or unlawful ly enployed, and includes, but is
not limted to, aliens and m nors.

(b) "Enpl oyee" includes any person who is
an officer of a corporation and who perforns
services for renmuneration for such
corporation within this state, whether or
not such services are continuous.

* % %
36. The liability for enployers to provide workers'
conpensation is set forth in Section 440.10(1)(a), which states:
440. 10 Liability for conpensation.--
(1) (a) Every enployer comng within the
provi sions of this chapter shall be liable
for, and shall secure, the paynent to his or

her enpl oyees, or any physician, surgeon, or
phar maci st providing services under s.
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440. 13, of the conpensati on payabl e under
ss. 440.13, 440.15, and 440.16. Any
contractor or subcontractor who engages in
any public or private construction in the
state shall secure and maintain conpensation
for his or her enployees under this chapter
as provided in s. 440. 38.

37. Respondent Krashco, Inc., d/b/a J. Krash's Sports Bar
was engaged in "enploynment” as defined in Sections 440.02(17)(a)
and (b)2, Florida Statutes (2005).

38. Respondent Krashco, Inc., d/b/a J. Krash's Sports Bar
was obligated to secure the paynent of workers' conpensation for
its "enployees,"” as that termis defined in Sections
440.02(15)(a) and (b), Florida Statutes (2005). See 88
440.10(1)(a), Fla. Stat. (2005).

39. Respondent Krashco, Inc., was obligated to secure the
paynent of conpensation in the manner described in Section
440.38, Florida Statutes (2005). The Respondent, Krashco, Inc.,
failed to do so.

40. Section 440.107(3) explains the Departnment's authority
to enforce workers' conpensation coverage requirenents where it
st at es:

The departnment shall enforce workers
conpensati on coverage requirements,

i ncluding the requirenent that the enployer
secure the paynent of workers' conpensation,
and the requirenent that the enployer
provide the carrier with information to

accurately determ ne payroll and correctly
assign classification codes. In addition to
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any other powers under this chapter, the
departnment shall have the power to:

(a) Conduct investigations for the purpose
of ensuring enpl oyer conpliance.

* * *

(c) Exam ne and copy business records.

* * *

(g) Issue stop-work orders, penalty
assessnment orders, and any other orders
necessary for the admnistration of this
section.

41. On August 11, 2005, Investigator Krossman properly
conducted an investigation of Respondent pursuant to Section
440.107(7)(3), Florida Statutes (2005).

42. Records requested by Investigator Krossman from
Respondent were in keeping with Sections 440.107(3)(c) and
440. 107(5), Florida Statutes (2005), and Florida Adm nistrative
Code Rul e 69L- 6. 015.

43. Section 440.107(5), Florida Statutes (2005), provides
that every enployer is required to nmaintain and produce business
records to conply with Section 440.107. Florida Adm nistrative
Code Rul e 69L-6.015, pronul gated pursuant to the authority of
Section 440.107(5), Florida Statutes, identifies records that

are included in such business records.
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44. In relation to the Stop Wirk Order and the Amended
Order, Section 440.107(7)(a) and (d), Florida Statutes (2005),
states in pertinent part:

(a) Wenever the departnment determ nes that
an enployer who is required to secure the
paynment to his or her enployees of the
conpensation provided for by this chapter
has failed to secure the paynent of workers
conpensation required by this chapter or to
produce the required business records under
subsection (5) within 5 business days after
receipt of the witten request of the
departnent, such failure shall be deemed an
i mredi ate serious danger to the public

heal th, safety, or welfare sufficient to
justify service by the departnent of a stop-
work order on the enployer, requiring the
cessation of all business operations. |If

t he departnment nakes such a determ nati on,

t he departnment shall issue a stop-work order
within 72 hours. The order shall take
effect when served at that worksite. 1In
addition to serving a stop-work order at a
particul ar worksite which shall be effective
i medi ately, the departnent shal

i medi ately proceed with service upon the
enpl oyer which shall be effective upon al
enpl oyer worksites in the state for which
the enpl oyer is not in conpliance. A stop-
work order may be served with regard to an
enpl oyer's worksite by posting a copy of the
stop-work order in a conspicuous |ocation at
the worksite. The order shall remain in
effect until the departnent issues an order
rel easing the stop-work order upon a finding
that the enpl oyer has cone into conpliance
with the coverage requirenent of this
chapter and has paid any penalty assessed
under this section.

(d)l. In addition to any penalty, stop-work
order, or injunction, the departnment shal
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assess agai nst any enpl oyer who has fail ed
to secure the paynent of conpensation as
required by this chapter a penalty equal to
1.5 tinmes the anount the enpl oyer woul d have
paid in prem um when applyi ng approved
manual rates to the enployer's payrol

during periods for which it failed to secure
t he paynment of workers' conpensation
required by this chapter within the
precedi ng 3-year period or $1,000, whichever
is greater.

45. Investigator Krossman was authorized to seek the
production of the Respondent's business records. The Respondent
had four or nore enployees who were entitled to paynent of
wor kers' conpensati on and that paynent was not secured by the
Respondent .

46. Investigator Krossman and the Departnment were
justified in issuing the Stop Work Order on August 11, 2005, in
accordance with Section 440.107(7)(a), Florida Statutes (2005).
Under that statutory authority the Stop Wrk Order remained in
effect until the Respondent, Krashco, Inc., m ght denonstrate
conpliance with the coverage requirenent for workers
conpensati on.

47. The penalty assessnent proposed for Respondent
Krashco, Inc.'s failure to conply with the coverage requirenents
for workers' conpensation properly covers the period of
Septenber 1, 2002 through Septenber 19, 2005, as to the Anended

Order. This is in recognition that the Respondent had not

provi ded workers' conpensation coverage at anytinme during that
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period for its business known as J. Krash's Sports Bar. Thus

t he Respondent is subject to the penalty assessnent cal cul ations
under the formula contenplated in Section 440.107(7)(d)1.,
Florida Statutes (2005).

48. The Departnent appropriately issued the Anended O der
of Penalty Assessnent on Septenber 26, 2005, and appropriately
used the payroll figures provided by the Respondent for
cal cul ation of the penalty assessnent.

49. The Departnent satisfied its burden of proving by
cl ear and convincing evidence that Respondent failed to secure
t he paynent of workers' conpensation as defined in Section
440.107(2), Florida Statutes (2005), and that it correctly
assessed the penalty described in Section 440.107(7)(d)1.,
Florida Statutes (2005), as to the Anended Order, for that
failure. Additionally, the Respondent stipulated that it did
not dispute the charge and penalty assessed in the original
Amended Order issued Septenber 26, 2005.

50. The Departnent al so proved that the Respondent
continued its business operations after the Stop Wrk O der was
i ssued on August 11, 2005, and did so continuously through
Sept ember 19, 2005, and beyond.

51. The preponderant evi dence shows that the exenptions
accorded the six enpl oyees, effective August 22, 2005, reduced

the conplinment of enployees for the Respondent corporation bel ow
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t he threshol d, above which workers' conpensation coverage is
requi red, by the above-referenced statute.

52. The Respondent corporation, however, w th checks drawn
on its account by its president, continued to pay these people
individually for the sanme duties, in the sane manner, as before
August 22, 2005, the date of these exenptions. Thus for factua
and | egal purposes, in light of the above authority, they stil
functioned, and were paid as enpl oyees of the Respondent,
Krashco, Inc. This nmeans that the Respondent was still |iable
under the above-referenced authority, for securing workers'
conpensati on coverage through Decenber 15, 2005. After that
date the personnel were paid by the separate corporation
Crashco, Inc., so that the Respondent corporation no | onger had
an enploynment relationship with sufficient enployees so that
wor kers' conpensati on coverage woul d be required.

53. Section 440.107(7)(a), Florida Statutes (2005), quoted
above, provides that a Stop Work Order will remain in effect
until the enployer is in conpliance with coverage requirenents

and has paid any penalty assessed under this section.
" The Respondent filed its request for formal proceedi ng and
hearing on Cctober 14, 2005. Wen that was done the coverage
i ssue, the Stop Wrk Order and the question of penalty becane

non-final agency action until this de novo proceeding coul d be

conducted, evidence taken and | egal authority considered in
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arriving at a determ nation of the coverage question, the
validity of the Stop Wirk Order and whet her any penalty is
warranted, its manner of assessnent, and its scope and anount.

54. That determi nation can now be made. The preponderant,
per suasi ve evi dence supporting the above findings of fact
establ i shes that the Respondent, Krashco, Inc., was in violation
of the above-referenced workers' conpensation coverage
requi renents, the Stop Work Order and is liable for the rel ated
penal ty assessnent for the period charged to, and including,
Decenber 15, 2005.

55. The preponderant evidence shows that after that date,
during the pendency of this de novo proceeding, that the
Respondent sufficiently altered its operation and its manner of
securing and paying for services and goods necessary to
operation of the business so as to conply with the referenced
| egal authority.

56. It has therefore been established that, as to the
Amended Order, the proposed aggregate penalty of $49,979.79 is
appropriate. In addition to this, a portion of the penalty for
violation of the Stop Work Order, represented by the Second
Amended Order, for the period from Septenber 19, 2005 through
Decenber 15, 2005, should be inposed for an additional anmount of
$87,000.00 in penalty, a total of $136,979.80. Additionally, an

assessnent for the | ack of coverage for the period of
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Sept enber 19, 2005 t hrough Decenber 15, 2005, at 1.5 tinmes the
anount the Respondent would have paid in prem um based on the
formul a depicted in Subsection 440.107(7)(d)1, Florida Statutes
(2005), should be inposed.

RECOMVENDATI ON

Havi ng consi dered the foregoing findings of fact, the
conclusions of |aw, the evidence of record, the candor and
deneanor of the witnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Departnent
of Financial Services, Division of Wrkers' Conpensation
assessi ng, under the Arended Order of Penalty Assessnent, the
Second Anmended Order of Penalty Assessnment and the Stop-Wrk
Order, a penalty in the total anmount of $136,979. 80, together
wi th an additional assessnent for failure to secure coverage for
t he period of Septenber 19, 2005 through Decenber 15, 2005, in
t he manner provided in Subsection 440.107(7)(d)1., Florida

St at ut es (2005).
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DONE AND ENTERED this 8th day of January, 2007, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm nistrative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Di vision of Administrative Hearings
this 8th day of January, 2007.

ENDNOTES

" sSee, e.g., Departnent of Labor and Enpl oyment Security,

Di vi sion of Wirkers' Conpensation v. Bobby Cox, Sr., d/b/a CH
Well Drilling, DOAH Case No. 99-3854 (Recommended Order

March 20, 2000), Final Order June 8, 2000, adopting in part:
Departnent of Labor and Enpl oynment Security, Division of

Wor kers' Conpensation v. Eastern Personnel Services, Inc., DOAH
Case No. 99-2048 (Final Oder entered Novenber 30, 1999).

2 sSee al so Order entered May 15, 2006, deening these matters
admtted as to the charge and the accuracy of the penalty
cal cul ati on concerning the anmended order.

8  See § 440.107(7)(a), Fla. Stat. (2005).

4 See § 440.107(02)(15)(a), Fla. Stat. (2005).
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COPI ES FURNI SHED

H F. Rick Mann, Esquire

Depart ment of Financial Services
200 East Gaines Street

Tal | ahassee, Florida 32399-4229

Honor abl e Al ex Sink

Departnent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miiiz, General Gounse
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Janis K Porter-Krashco, President
Krashco, Inc., d/bla

J. Krash's Sports Bar

521 East 4th Street

Panama City, Florida 32401

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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